Philipson column for 4 May 2004 
Two weeks ago I wrote about the death of copyright in the information millennium. I wrote about how record companies and publishers and movie houses are all desperately fighting a rearguard action against the inevitable demise of their privileged position.

I wrote about how ARIA (the Australian Record Industry Association) is complaining about file-sharing and illegal copying, even as sales of recorded music are at a record (as it were) high. I wrote about how the evidence conclusively proves that downloading helps music sales, it does not hinder them. But ARIA and its US cousin, the antediluvian and vindictive RIAA (Record Industry Association of America), pretends not to believe it. They persist with the myth that the world will end when the record companies’ unnatural monopoly frizzles out and digital technology wins, as it must and will.
The torrent of email I received from all over the world after publication of my piece indicates the level of feeling on the subject. Fully 90 per cent of my correspondents agreed with me, but there were a few dissenters. Some of them were abusive and unsigned, sure signs that I hit a nerve.
One theme emerged, one that I must admit that I have not paid enough attention to in the many columns and articles I have now written on this important subject. That is the distinction that should be drawn between copyright (in the old and doomed sense) and the provenance of intellectual property (in the new and emerging sense).

The current regime that protects songs and books and movies until long after the death of the artist is patently absurd. One of my correspondents, who I shall call Eric, puts it far better than I could:
“Jazz bands playing or recording tunes written in the 20s have to pay royalties until 50 years after the death of the composer. As there is only a very small niche market for this type of music, the amounts collected are very small, so you would suspect that they would not cover the costs of administering their distribution.

“Further, as nearly all these early composers sold the rights, sometimes for just a dollar or two, to a music publisher, these publishers are the only beneficiaries of the amounts collected, not even the estates of the dead composers.

“As a producer of a few CDs in this category, it irks me to have to pay fees to benefit a music corporation, for tunes that have been well and truly in the public domain for over 80 years. And if the Free Trade Agreement comes in, the period may be extended from 50 to 75 years after the death of the composer, as it is in USA. This is madness, and I believe a ‘patent’ type of system would be fairer to all concerned.”

A very good point about the so-called Free Trade Agreement, which should properly be called the US-Australian Restrictive Trade Agreement. And elsewhere in his email Eric talks of patent protection. Patents are a form of intellectual property law that protects the work for a limited time, after which it enters the public domain. The open source software industry works in a similar way – no-one gets paid, but provenance is protected.

A concept is emerging in publishing with the strange name of “copyleft” (get it?). My friend Giovanni explains the concept well (see www.ebono.it/ebono/opencontent):
“By giving full access rights to the source code, the value of the content of open source software is increased in direct proportion to the amount it is used. Instead of this value being centralised in the wealth of a “publisher” it is distributed throughout the community.

“This model ensures that all participants in the value chain are rewarded in direct proportion to the value they add. This is in direct opposition to the model employed by software, music and book publishers, who leverage their exclusive ownership of the copyright to manipulate their activities elsewhere in the value chain.

“The basic principle is that no-one should be able to limit the distribution of content once it is created. The content is free for everyone to use and do what they want with, excepting the right to do anything to it that subsequently restricts its distribution. Thus, you can make money by reusing intellectual property that has been distributed under copyleft, but you cannot apply any legal restrictions on the intellectual property that you create which incorporates the copyleft protected property.

“As this model moves out from software code to music, images, and text, new business models will emerge to replace the centralised accumulation of wealth that characterises the present industry.

“There is already enormous resistance to this change coming from the vested interests that currently control the media. Their extraordinary political clout gives them almost unlimited wealth for doing little more than controlling the access to content. The value they add is almost all designed to further their own interests. The alliance between vested political interests, the media, and major software companies will characterise the first line of resistance to this fundamental change.”
And fundamental change it is. Copyright will be swept away by the tide of history.
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